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1^ SOVKRKIGN IMMUNITY 

lease’ and that tlio Exchequer (\>urt was, theivfore, without 
jarisdiction to entertain this action, 

I would, therefore, dismiss this api>eal with costs.” 

^ flota Md'f'itinia dv Cuba, SI. A, v. Tfw Rcpuhtic o/ ("uba, [19<)2] 

I.C.R- (1^52). 34 D.L.K, (2<1) 02U. 

J A iiete on this case in (^ast(4, } ntt runtionn! Ltiir, Chirflp n-s* I ntrrpt'ctcd 
ijl^Apph'fv/ in ("(inofffi p. USU, roads in part: 

I "The case is very imix>rtaiit i)i‘oans(‘ tiiis is tho lirst tiiuo tho 

I [Canadian] Snpn‘ino Court lias a(‘kn<>\vlo<J^j:(Ml tlio luodnrn distitnUion 

I betwoon tho ojK'rations of a Stato in its sovoroi^n rai>a< ity wiiilo 

i carrying? on ohjtH*livos of a national charaotor and its operations of a 

I comnu‘reial nature dioHti^i toward tlu‘ aeliiovin^ of a monetary 

I profit. ... , . , 1 XI *i 

“The Court did not havt‘ to express any opinion as t<i windher ttie 

doctrine of State inununity slnudd e<iually apply to property uscsi for 

comuiereial purinises only, but the lanKuaj^e eniidoyed by Uitehie d. 
when he nTiised to adopt as unne<*essary that part of Cord Atkin’s 
judjpnent in the (^ristimi in which he i‘xpresst‘d the opinion that iirojK 
erty of a foreign State* ‘only u.sed for eonunereial iuiri>ose^s’ is iinniune 
froni seizure. indi<'ates that the Supreme C^nirt might h(‘ jireiKireti to 
adopt a different rule when eommereial transactions are involved.” 

In commenting on tlu‘ saim* ea.si*, Uowett wrote: 

“It is, clearly, only a matter of time before English courts will have 
to face this issue of whether sovereign immunity is general, or limited 
to the so-c*alle<i acts jure imperii. On this general issue it would seem 
that the traditional English appnmch. as evidciuasl in Tin /Vi/htmw/ 
Bvhje \~> C.O. lUT ( issu) 1 or The, Bariff Afiwandrr l[lUiiU|, 1‘. 3U1, 
!- is quitt* unreal in an age in which many States own and (qx'ratc vast 
commercial conci'rns and. indeed, sometimes arc tlie (“\clusivc o\vm*rs of 
sea-going merchant vossids flying tlicir flag. . . . llowevor. wlicthcr this 
problem is In^st sohtsi by the applieation of th<‘ jlistinction helwcon 
a<'ts Jun' impirii and jurr pt stiouis is another matter, for it may h(' 
argncil that hv tlu* mi<ldle of the t\vcnti(dli century this distim-tiem is 
itself archaic. . . *‘lhs‘isions of Uritisli (‘ourts during 11 m;:1 

Involving Onestions of Public or IMivate International Eaw”. Howett, 

' “Public International Law”, XX.XIX Urit. Vh. Int’l I.. (IIHWO \TA 474. 

1950 tlic United States of Ainci’ica instituted suit in the Supreini* 
of Qiiwiisliiiul, Aiistniliu, to enforce ;i iii()rtfr:<fr‘‘ nirainst tlift 


STAT 


immunity of 
State-owniKl 
sliii>s 


,Stnr. a ship ow ned liy tlie National Goveiminont ot tlie l{ei)ul)li<*| 
ina. The consiil of tlu> National Ooverniuont of the Ke])nl)lie of y ^ 

entcml a conditional appearance elaiiniiifi; sovereifrn iniiniinily. 

United States contendeil, infer alia, tliat tlie doctrine <d sovereifrii 
pDnnit.V ‘li'l to Stale-owned ships en<rafred in trade. In 

ying the proceedings on the frroiind tlnd they impleaded a foi-eifrii 
Herei?!' Stale, tlu' dndfre staled : 

“It ip to niv niinil . le.ar law that no action or other proceedin'^ 
can he taken in the Courts of this conntiy ajrain.st .a foreign sov- 
erei^rn state, and it is <renerally acce|it<*d that (he properly ol tlie 
foreif^n sovereign stale cannot l>c .seized or ai’resleil, lint there is 
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KXKMPTION’S FKOM TKRRITOHIAL .ICRISDICTION 


sr)iii(‘ wIu'IIk'i- (lie priiu-iplp, applies tu a ship which is< 

j'iifrcd iiiciviv In .•oiiinicrcc. . . . 

Afr. O Snllixan (for tha j)Iai!ititf) aifrnctl (lia( (lie immun 
^*/**** , nnpl(‘a(i(“(l docs not apply to a claim in respectof as’ 
of a loroi;irn sfat«>, wlion the ship as is allcfr,.,] here, is a tra(L_ 
and h<‘ on v arions dicta of some of tlio judges in 

(riHirna case (nim/hrma Xnrlrnt Vnx,-M,tjado v. ,«./». CnSim 
(l.)dS) A.( . ISo). But \\lu‘n caivfiilly lead all tliat is said ) 

ioS(‘- dicta IS til at in certain cases tiie Court lias jurisdiction evtws 
tlion^rl, a foreiirn state is intcucsted in the pnhavdinp^ but refu98i| 

to consent to jurisdiction. . . . The action InTore me is not li|| 
*idmjiall\ action m /r/Mand in niv opinion is in no sense an actioi(| 
tn reni. . . 


Vn\tv<] NO/Ohv o/ Amrhro v. Repuhfir of (Ihtot. \VXy(>] Tnt’l L. 

U>H, ICO 170 ( \o. 13). 

If 

In Htr)t) the ( iiited States clainuHl the vtvssel /A// imSingli| 

poi’e in \’irtne ol an h y|x>thecation and obtained an injunction tore«| 
strain the a(‘tin^ cit]>tain and the tliird officer from taking the vessel out 
of Sin^apoie. Ih'fendants <‘laiined that they were in possession of th® 
vessel on iadialf of the “People s Kepublic of Cliina" and that the pro- 
ce-(Mlin^s impleaded that forei^i sovereign. The Tnited States con- 
tended that a menOiant vesstd en^a^nn^r in trade was not entitled to 
sovereign! immunity. The Ili^di Court of Sinpipore set aside the pro- 
c^lin^ on the ^rround of soverei^i immunity. The (\>urt stated: 


By cons^mt. the parties ap'eed to be bound by certain answers 
^'■jven by the borei^n Oflice to the Snpnune Court of H on Kong. 
By those answm-s it is clear that ‘Idie ( Vntral People's Govern- 
nnuit of the P(*ople's Republic of CWimi is rccog^nised l)oth de 
fa/ffo and r/c jure as tlieouly (loverument of China. 

“Tlie ship is re^ristered in Formosa, which is le^ndly part of 
tile Japanese Kmpin^ and not appanmtlv Jc farfo under the con- 
trol of tlie recomiised Government of'fJiina. The defendants 
^ snip is the property of the ju’esent (loveniinent 

of ( hina. I liey base tliis claim on two gronnd.s, tliat it was part 
of the [)rop(*rty of the foniier GovernnuMit of (^liina, and as such 
piopei'ty would pass to the present Governnumt from the moment 
of reco^nit ion, Tliey also claim the propeHy as the result of leg- 
islative act of the present Government. It is admitted tliat the 
sliip has iiot Ixani at any material time within tlie territorial wa- 
ters of (Tina, ddie defendants also claim that the jiresent Govern- 
ment IS in possession of the ship by n‘ason of the fa<‘t that they, 
Mie defendants, are holding the sliij) on belialf of that 
( jovernment. 


am not sat isfied at the moment that the shij) was the property 

11 a (‘orporation wnolly 


of the former (loveriinieiit as distinct from 
or almost wholly owned by that Goveniment. I exprt^ss no 
etfect of tlie legislation of the (Tovernnient of 
( hina on the ownei'sliip of propei*ty outside (diina. 
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SOVKREION IMMUNITY 


1 found of possession, I consider l lia( tJie maf ter is con- 

cluded bv the auso of me Crhtbm ( !!««) A.C. 485. There a ship 
whilst absent from the territory of a state wius the object of a 


decree of requisition by the Government of tliat state. Whilst the 
ship was m British territory the Government of that state, ao- 
parently quite illefrally, obtained possession of (liat ship by put- 
ting on heal'd a crew tliat was willing to hold it on liehalf of that 
Government. I he House of Lords affiniied a decision setting aside 
a writ and .subseouent protwdings on the part of the owners on 
the ground that the pos.session was that of a sovereign state. The 
de<Msion apiH>ars to be ba.sivl entirely on thef/c h/c/o r)oss<.*ssion by 
a crew in sympathy with the Government and of the crew I sup- 
jX)se tliat only the sympathies of the captain wei-e material The 
learniMl Lords were, 1 take it, all of the opinion that, the legality 
ut the acts which led to possession were immaterial, 
further, I do not consider that the decision is any authority on 
the ef ct of requisition by a foreign .state of properly without its 
jurnsdiction. Juristically recpiisition would be in the same posi- 

/re-iff purpose. The ciuse of 7’Ae Jupiter 

( iy24) i . 2,5b Wius expressly a[)proved. 

• f'^uugli to decide the prestmt case except for one matter 

raised by Mr hmith for the plaintiffs. That matter was the prop- 
osition that the immunity did not apply to merchant ships engag^ 
m earning freight. It is true that three I^rds reserved their opin- 

Cnshna. If they had any serious doubts 
on that point they nught have applied them, liec^au.se the Cristina 
was a cqnmiermal ship seized in the course of a commercial voyage 
and which the Government concerned had no oppoH unity of using 
for any other purpose, and there the supposition that it was in 
teiided to u^ the ship for any other purpo.se is only based on con- 
jei-ture. Pho n-asoning on which all the cases have lieen decided 
does not logically have room for any exception of this kind If 
tins r^ult is inconvenient it can only be obviated by statute. 

1 tliink that the result would lie the same in the cn.se of any 
other kind of piojierty and does not depend on the fact that the 
property in question is a ship and does not depend on tlie form 
of procedure adopted by the plaintiffs. The only relevant consid- 
eration is the fact that if these proceedings were succeessful they 
would have the eiri^'t, of depriving the jn-esent Government of 
C lima of possivssion. ' 


The Hai Hsuan [United Staten of Ameriva 
Iiit’l L. Rep. 170-172 (No. 44), 


Yong Sixm Ee), [1950] 


... Ihe tendency in civil law jurisdiction is thus towards 
f he view tliat international law enjoins iniinunily when a rner- Civil 
chant vessel is employed for purposes jure imperii However a law 
Japanese court has denied this, and held that a Soviet fishery «y»tem8 
patrol boat which infringed Japanese law in Japanese territorial 
watei's was not immune [Japtm v. Kulikov, [1954] IntM !>. Rep. 

1 ^ 5 ].’- * 

II O’CoTinell, International Law (1965) 945. 
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KXKMI’I lOVS I'HOM TKIUilTOlUAL .1 l it ISDrCTION 


i ion r(^- 
K-tiMliriK 
r»rnss 4 ‘ls 
(>>nvnnti(Hi 


1'Im^ f 111 (‘r- a nu^i’icaii .luridical ( 'ominil U m', in a Hi pori on RuU^ 
C (}io‘< r)\nof fh( I tnuomih/ of Sf(ffo Sh/ps, in <‘ntu*lu(lo(l : 

‘‘Ik Tho (a)niini(too considor^ Ihal llie Unissids Convention of 
April Id, and ils addilional |)roto4 f»] of May -K Id-M, the 

l(M*ins of which ar c followiMl by the I vdiiuio dt \ if (u <ji(r/on L oin- 
inerohil Inh rfoo fotml ( Treat v on International Coinniemftl 
N a\'i^a( ion ) , si^iual at Alontev'ideo in lh|0 ( art icies Ih), rep- 
r(‘sent at pi‘esent tlie progressively accept tal d(K‘tri!u\ which 19 
ex|)r(*ss<Ml sat isfactorily in those international inst launents/’ 

Int(a*-Aiiieri(‘aii Juridical (’omniittcv. A’r/cc / en Unlrn f’nacrrnia// 
[mitninity of Stfiti- Ships (CIJ ;{(>. ) i Tan American I'nien, .TanU' 

ary 11158), p, 15. 

FX>r t(‘xt of th(‘ Mru.'^.Siids ('onvtmUon of Apr. lo. I!i2n (( 5 aoention for 
the rnitteati<ui of (’ 4 ‘rtain Uiih'-s (H»in’eriiiiit: tin* Immnnity of State-owned 
Ships), and its additional pr 4 d)H*oI of May 21, 1051 ( nroto< <d Supplementary 
to the International (Nmvention for the rnifieation of i’ertain Rules con* 
{■erninK th(‘ Imnmnity of State^owmsl Ships of Ai)r. 10 . 1020 ), st‘e 170 LXTS 
100, LMTk 

Ff)r text iii Kn^lish translation of tin* 'Posity <ui International Com- 
mercial Xavijrat i(ni. Montevideo, Mar. 10. IIMO, arrii Ics 51 40. see 
Hudson, hitfTnational Lvijishitinyi, 1*JSH 1'J’fl (lOlO) ItM), 408 470. 


Tlie I nter-Anu M-jcan Jnridi(ad (Vun niittee. in its 105<s IC ^pnrt pre- 
.sented ‘4 he principles embodied in tlie Convention of Brussels and its 
additional |)i'otocor‘ as follows: 




‘"Ah'/’v/; Tlie state has the same liability as private par- 
ties insofar as c.oiuau'ns claims relating to commen“ial activity 
canned out by tlie state tliron^h car^o and passeii 2 :ei“ \essels. 
Therefoi4% the same nilas of lial)ility and the same obligations 
are in etfect (art icie 1) . 

‘SSVrY/ //.//; Such liabilities and olili^’at ions are snbjtHitHi to the 
same ru](*s cotu'eniin^f the jurisdiction of tribunals, the same leffal 
acj.ions, and the stune procedure as are established and applicable 
to private* parties, ^^ercllant vess^ds and theii’ commercial cargoes 
sliall tlu»r(*fo!*<^ be sulije^d to sei/uiv, attachment <>r dideiitiivii by 
any l(*<rtil pi'ocass, or to sneh judicial prcxaHMlin^s in renh as may 
1 k‘ approjn iate (article 2) . 

^^Thfvd: The same rules concerning jurisdiction and the same 
h*^a1 actions shall be applicable in case of <‘laims relating to state- 
owned (‘arufoes transported on merchant vessels for governmental 
and noncommercial pnrjmses. Ibit smdi car^<K^s shall not be sub- 
j(H^t to seizure, attachment or detention by any le^al pi-ocess, nor 
to any judicial pnK*eedin^s in reni (article o.TII). 

^^Fonrth: I'be state may plead all measures of defens(% pre- 
scription, and limitation of liability, which an* available to pri- 
vate, parties (article 4.1). 

Fifth : (daims can be brought against ships of wai* and other 
state vess<ds used at the time a cause of act ion arises exclusively on 
governmental and noncommercial service solely in tin* competent 
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SOVEREIGN IMMUNITY 53 

tribunals of the state owning or operating the vessel, without 
that state l)eing [)ennitted to avail itself of its iruruunity. Hut 
such vessels shall not be subjeet to seizure, attachiniMit or (l(*ten- 
tion by any legal process, nor to judicial procwMlings m renn, d'he 
same rules applv to the state-owned cargoi^s carried on board 
t }ies4* vessels (article H.I .II ) . 

Depending on circumstances, the foregoing jirovisions 
are eijually applicalile in case>s of vi^sels used by states (ad ides 
aiKD‘D- 

^\^eventh : Provisions relative to measures of defensis prescrip- 
tioin and limitation of liability shall be subjcH-t to modidcation 
by means of speed al conventions or national legislation so as to 
make them applicalde to ships of war, or similar Nessels (adicle 
4.2). 

"h'Jijhfh: If there is a doubt as to the governmental and non- 
commendal character of the vessel or <*argo, it shall be sidtled by 
a ( (Ml ilicate signed by the diplomatic ivprestMitjU i ve <d‘ the inter- 
ested state, but only for the purpose of si^curing a release from 
seizure, attachment, or detention ordered by legal proce.ss (article 

'^Nlnth: The benehts of the foregoing j)rovisions may Ik‘ ex- 
tendtHl to noncont racting states solely on the basis of re<Mt)rocity 
(ad ide (>) . 

^^Tvnfh: Contracting state.s reserve the right to sus|)end the ap- 
plication of this convention in time of war, the. right (o tak(‘ any 
measun\s that the status of mmtrality may demand, and th(^ right 
to regulate by its own laws the rights accorded to its own nationals 
in its own couds (adides 7, S, and r>.2). In the fiist instance, tlie 
susj)ension only atfects the attachment, seizure, oi* detention, and 
t he daiitiant st ill luis the right to bring his act ion b(‘for(‘ t lu* coud 
that is(a)mpetent insu<‘hctuse (article 7, bust part) 

liiter-Ainerican ,hiridi<*al (\)minittee. Import on Rul(s ('oncerninf^ the 
fmmujiitu of State Ships, op. rit., pp, 8-9. 

As to th(‘ partios to the f ’onveiition, the 19^8 UeiK>rt statiMl : 

“Mon'over, the Hrussels (’onvention, orij^inally rati tied 1)> Hel^iuiii, 

Hra/.il. (Tiih‘, Estlnaiia, and Hungary, and later hy l>enniark, Germany, 

Holland and its possessions (('uracao, Dutch lOast Indies, and 
Surinam), Italy and its (/olonies, Norway, I’oland, Tortiigal, Rumania, 
and Swedfui, was als(» ratified hy France only two years ago (UkV)), 
and was adhered to hy (Jn^-ee ( It);")! ) and SwitzerlamI (In.*)*!}. It is 
signiti<-ant that nom* of thesi‘ 17 eountri<‘s have remmnee<I the eon- 
veiition or hav(‘. in c(mformity with the provision of article I, <*alh‘d 
for ‘a fresh eoiiferenee with a view to eonsidi^ring possihh* amend- 
iiKMits’.” p, 12. Suhs(Mim‘iit to the UK'S Iteport, tin* following 

States have acceded to the Gonvention : Tnrkcw. I’nited Aral) R(*pul)lie, 

Argentina, Syria. Department of State Treaty File. 

Article 20 in se<dion III, ''Right of Tnmx^cnt Passage", of the. 1958 (’onvention 
Convention on the Teinitorial S(‘a amHlm Pontignous Zone reads: torial^^^ 

“1. Tin* coastal State shall not stop or divert a foreign ship 
passittg throngli tiie t(*rrilorial sea for the purpose* of exercising zone, 1958 
civil jui-isdict ion in relation to a. ^H^rson on l><)ard the ship. 
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KXKMPTIONS FROM TKKFilTORIAL JURISDICTION J 

2. 1 lie cojistal State may not lew (‘xeciition ap;ai list or arrest^ 
the sliip loi- the purpose of any civil luoceedinfrs, save only itta 
respect o I olilijrai i„ns or liahilities assumed or ‘incurred by th® 
ship Itself 111 the course or lor the purpose of its vovaefc throu^i^ 

the waters of (he coastal !^tate. I 

1 he provisions of tlie previous parafrraph are without prej- I 
iidice to the ri-rlit of the coastal State, in accordance with its laA | 


to Ie\ \ (‘\(‘(*ution a/rjiinsf oi* if) arrt'sf, for flu‘ purpose ()f any civil S 
proc(‘e( iii^s, a foreign ship lyin^ in tlie territorial sea., or passing I 
tlirono-li flj(i t(‘r!‘itorial sea aftcu- leavin^r int(‘rual waiters." I 

Article ‘21 of the ('‘ou\ (‘lit ion further provides : 

“The rub's contained in sub-sect ions A and shall apply to | 
^T^ivT-rninent ships operated for coinineKual purposes." 11 

7die rules iu suhseetiou A (articles M - 17) relate to the ri;-ht of inno- " 
cent passajre of all ships, and in siihsection H (articles 18-2.)) relate 
to merchant ships. 

Artich' 0-2 of I he same ( 'onveiif ion reads: 

“1. 'I'lie rules contained in siib-si'el.ion A and in article. 18 [on 
eliarji^es] shall apply to ^rovermnent ships operativl for non-com- 
inercial |)iir*poses, 

“2. \\ ith such excei>ti()ns as are contained in tlie provisions re- 
ferred to in the prervdiii^r para^naph, nothin^r in these articles 
atiects th(* immunities which siu'h ships (‘iijoy under these articles 
or otluu’ rules of internat ional law." 

t^s. TiAs rtu.'io; in rsT 1012 ; nn; rxTs 2 on, 2 ih~220. 

S(*(‘ gcn(‘rally SiKliaritkiil. Statr fnuHunitirs tnni Traditig {ctivities tn 
Intvrnatiomil Law {V.m) ; Thonmaai, Legal Statu, of aonrumrntMer^ 
eh a n t Sh i p. in In 1 1 ni a tional La w ( 1 1)02 ) , 

In (onnection with a suit hy an Italian husinessinan against 
he Aifreiiline (hnerninent for damajres for iioii-fnlfillment of a 
1JT8 eontract, a Milan jndfie ordered (lie stajiiestrat ion of proper- 
tiesol the Aifrentine Government found in Italy. 'I'iie first seques- 
tration, (>cenrnn>r oil May 14, I liWOl was a jet aircraft of the 
*\r ■'''•lines. 'I'lii.s was followed on May 16 and 

. lay I hy si'ipiesi ration of a freijjhter l)elonfj:inR to the Arirentine 
Ma e merchant tleef and (he attaelimeiit of Arirentiiie Consulate ’ 
hank aecomits m Milan and Venice. The Arjrentine Minister of 
pireifrii .\tlaii-s termed the pretention to submit the .Vrirentine 
.State to (he jurisdiction of a foreijxn court as . . . in yiolation of 
.iism_pnimij)|es of interiiatioiial law. The .Miiiisler siijrjrested 
t hat the .\ rj^ent i lie (loyornme-iit would adopt ndaliatory nuvisiires 
It the sitnatmn were not cleared up. On .May IS, the Italian .Min- 
i.stry of .lii.stice issued a decree prohibitiii^r attachment of Argen- 
tine (loveniment property without the latter's approval This 

ajijiears to have resolved (he prohlem.” i 

Aiiiitic.-iii I<:ml(a.s.KV, Hucao.'f Aires, to the Department of State, despatch 
May 19, HMK), MS. Department of State, file 235.6541/5-1960. 
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